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What’s Been happening
Over the last few years, the number of
local and federal pilot programs (Pilots)
and rule changes have increased. These
changes are all designed to lower the cost
of litigation through making it more effi-
cient and effective for all participants, in-
cluding the judiciary.  NOTE:  The
author is not an attorney.  This article is
written from the perspective of an expert
participating in the judicial system.

Because the views on what “more
efficient” looks like and which inefficien-
cies warrant attention differ among the
players, the Pilots and rule changes vary
in focus from place to place. All of the
listed system participants have distinct
points of view and varying degrees of in-
fluence on how the litigation process
should work:
• Defense and plaintiff’s bars
• Specialty bars (medical malpractice,

employment, securities, etc.)
• Judiciary
• ADR providers
• Other providers, such as court re-

porters and videographers, process
servers, court employees, providers of
technology services (electronic filing
and retrieval providers, electronic ev-
idence protection, electronic data dis-
covery and storage providers,
structured settlement providers, etc.)

• Expert witnesses

This article reflects knowledge
gained through participation in and ob-
servation of various rule changes and Pi-
lots in Colorado, research into efficiency
efforts being made in other venues, and
participation on the Civil Justice Task
Force (Task Force) that was established
by the Forensic and Valuation Services
Executive Committee of the American
Institute of Certified Public Accountants
(AICPA) to partner with IAALS, the In-
stitute for the Advancement of the Amer-
ican Legal System (see side bar at right

for more information about IAALS). The
Task Force mandate was “to work with
IAALS to identify causes and facilitate
solutions to the barriers raised by costs
and delays encountered in the pretrial
handling of civil disputes, and to de-
velop key recommendations for stream-
lining the civil pretrial process and
reducing costs for clients.” In late 2012,
the AICPA and IAALS published Another
Voice: Financial Experts on Reducing Client
Costs in Civil Litigation summarizing the
Task Force findings. See the article side-
bar on page 17 summarizing the find-
ings. To access the  full  report,  go  to:
http://bit.ly/ZPrpEW.

The generally agreed-upon goals
of IAALS and other organizations and
individuals supporting increased effi-
ciency are:
• Improving access to the courts by re-

ducing litigation costs, especially for
litigants with smaller disputes or lim-
ited resources where cost can be a sig-
nificant barrier for one or both parties

• Reducing costs for all litigants by bet-
ter managing pre-trial activities

• Streamlining cases and thereby reduc-
ing the judicial case load so that all
cases can get more attention

• Sustaining the viability of the judicial

system in light of increasing use of al-
ternative dispute resolution venues

The underlying rationale for these
goals is the desire to comply with Rule
One of the Federal Rules of Civil Proce-
dure (which are similar to many state
court rules) that requires that all parties
before the court receive “a speedy, inex-
pensive and just determination of every
action.” Many involved in the justice sys-
tem believe that justice is being denied
due to prohibitive costs and excessive de-
lays (delays have been found to directly
increase expert and other costs). This be-
lief and the desire to address the under-
lying issues has led IAALS, judges,
attorneys, rulemakers, academics, and
other organizations to identify, assess,
implement and evaluate possible solu-
tions. It is worth noting at this point that
it is not unusual for one party or the
other to a litigation to be unmotivated by
the desire to be efficient or effective,
which does affect the other parties and
the court. That issue is not addressed in
this article.

Descriptions of some of the efforts,
outcomes and unintended consequences
follow. As an introduction, see the side-
bar on Hot Tubbing, as practiced in Aus-
Continued on next page
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tralia. While the U.S. has not adopted
Hot Tubbing directly, knowledge of the
practice may be part of the reason why
experts are playing larger roles in fact
finding and assisting with resolving dis-
puted issues in a variety of ways. In a
surprise finding, the experienced experts
surveyed1 by the AICPA and IAALS, in
significant numbers, said that their par-
ticipation in ad hoc collaborative efforts
during discovery and settlement negoti-
ations and on behalf of the courts had a
positive impact on efficiency.

What’s Been Done – 
outcomes, pros anD cons

Federal rules of civil procedure
Changes to the Federal Rules of Civil
Procedure (Federal Rules) are permanent
(i.e., rules about discovery of electroni-
cally stored information,2 rules about ex-
pert disclosures3) because they must be
made through a pre-defined process cul-
minating in approval by the Supreme
Court.4 Changes to Federal Rules can re-
sult in changes to local rules because
many jurisdictions adopt the Federal
Rules.

In evaluating the changes to the
Federal Rules, the change relating to the
management of electronically stored in-
formation requires that the parties ad-
dress how electronic data will be
managed and produced. It also requires
reporting the parties’ agreement, or lack
thereof, to the judge. This provides the
potential for significant and early in-
volvement by the judge/magistrate in re-
solving disputes, which is generally
viewed as positive from an efficiency
point of view. From the view of the fi-
nancial/accounting expert, resolving ac-
cess to and formats of electronically
stored information early is a good thing.
However, it is often the case that the ex-
pert is not yet hired and frequently the
attorney does not understand the ex-
pert’s substantive and format data needs.
It is still common to encounter an attor-
ney who agrees to accept all discovery in
PDF or TIF, not thinking at this stage
about the benefit, in certain circum-
stances, of data provided in native for-
mat. While awareness of the benefits of
obtaining native format documents for
specific types of documents is increasing,
it is still common for attorneys handling

electronic production protocols to not be
aware of the differences between the
type of production needed for account-
ing and worksheet-based data and for
other types of records that are useable as
flat (e.g., snapshots) files. Providing ac-
counting and worksheet-based data in
native format is virtually a necessity for
any type of efficient assessment,5 versus
PDF or TIF formats that work well for
emails, memos, invoices, marketing, cor-
respondence, etc. In summary, if these
distinctions are known and handled
early, the new rules work well; if not,
then there may be significant additional
expense as the expert tries to deal with
performing analysis using inefficient
tools to access needed information.

The other recent big changes to the
Federal Rules are the changes to Rule 26
relating to the production of expert
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drafts and non-discovery of communica-
tions that don’t provide information the
expert relies upon in reaching an opin-
ion. One of the benefits proposed as a
basis for this amendment was that there
would be more open communication
with the expert and less discovery time
spent on expert drafts. Spoliation cases
relating to expert drafts had resulted in
increased expert and attorney time spent
on managing drafts and on managing
compliance with the relevant cases, not
all of which reached similar findings.
The amendment did make it easier for
the expert to communicate with the at-
torney and reduced the effort needed to
manage drafts in federal cases or in ven-
ues where the Federal Rules were
adopted. However, as an unintended
consequence, some attorneys now feel

Continued on next page

hot Tubbing has the experts interacting with each other around their respective

opinions. As designed in Australian courts, initially the experts meet pre-trial to

identify areas where they agree and where they disagree. At trial, the experts are

sworn in at the same time and the judge chairs a discussion between the experts.

The discussion agenda is developed from the pre-trial document identifying the

areas where the experts disagree. counsel for the parties ask questions of the ex-

perts either when the judge directs or permits. The experts can also ask questions

of each other. This Australian practice, which is perceived to save time and en-

hance the ability of the experts to meet their obligation of assisting the court, is

spreading to international arbitrations and other parts of the commonwealth.

whAT IS hoT TubbIng?

The Task force believes that its five recommendations will maximize both the 

effectiveness of financial experts and the efficiency of their use in the civil pre-

trial process:

TASK force concLuSIonS:

• Judges should implement early and consistent active case management

• clients and attorneys should involve experts early in the process

• Attorneys should target, focus and streamline expert depositions and 

discovery

• Attorneys’ daubert-like challenges should be appropriately targeted and 

acted upon promptly by the court

• Attorneys and the court should develop a process for the collaboration 

and cooperation of opposing experts where appropriate

Although the expert voice is not typically heard in connection with reforming civil

pre-trial processes, the financial expert can offer substantive support if involved

in the conversation.
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that they can and therefore want to be
more involved in the expert’s drafting of
the report and opinions. In some cases,
this has resulted in the attorney micro-
managing the report and placing addi-
tional pressure on the expert to reach
helpful conclusions.

There may be more changes to the
Federal Rules directed at efficiency. The
Civil Rules Advisory Committee has pro-
posed amendments to the Federal Rules
relating to proportionality, preservation
and spoliation problems related to elec-
tronically stored information and taking
into account the speed at which technol-
ogy is changing.

While the Federal Rules move
more slowly, local procedures are used
in applying them and those local proce-
dures can be revised in much the same
way as the Local Rules. For instance,
local procedures focused on e-discovery
are being used to implement Federal
Rules in Colorado via an e-discovery
task force and in Illinois via an e-discov-
ery Pilot. Also, the Southern District of
New York implemented a Pilot program
for complex cases. It did not change the
Federal Rules to effect efficiency, but
looked at greater case management, fo-
cusing on the initial pre-trial conference,
streamlining discovery disputes and
holding pre-motion conferences to pro-
vide information feedback on strengths
and weaknesses of the proposed argu-
ments.

Local rules
Since many local jurisdictions do not
adopt Federal Rules, adopt them only in
part, or defer adoption, attorneys in
those districts must work with multiple
sets of rules. With the Pilots, the rules
may not affect the entire state or other ju-
risdictions. In those cases, attorneys must
work with the Federal Rules, the existing
local rules, and the Pilot rules. And of
course, there will also be existing cases
under old rules. In Colorado, where all
of those situations are occurring, we are
observing frustration and a lack of clarity
on the implementation and applicability
of the Pilot rules. Generally these Pilot
programs are followed by an assessment
of the effectiveness of the changes.

Not all changes to the Local Rules
are made via Pilots. For instance, im-

provements to the process were made in
Oregon and Utah without implementing
a Pilot.

Regardless of the process, both
permanent and temporary rules can
mandate changes that affect experts,
sometimes having unintended conse-
quences and sometimes not increasing
efficiencies relating to experts.

Pilot programs or rule changes are
active in Alabama, California, Colorado,
Delaware Court of Chancery, Florida,
Illinois, Iowa, Louisiana, Minnesota,
New Hampshire, New York, Texas, Utah
and Washington State. Note: This is not
a comprehensive list; there may be other
states with existing Pilots or rule
changes. Described below are selected
provisions aimed at increased efficiency
for some of the states listed above.

Arizona
Changes to the Arizona Rules of Civil
Procedure include accelerated discovery
and automatic production of certain de-
fined information. In addition, deposi-
tions of lay or expert witnesses are
limited to four hours of actual examina-
tion, without stipulation or court order.
The number of document requests is lim-
ited to 10 and there can be only one ex-
pert per side per issue. Many of these
features are similar to those of the Col-
orado Pilot.

Colorado
The Colorado Civil Access Pilot Project
(Colorado Pilot) covers four of the Col-
orado judicial districts, including six Col-
orado counties, all of which are located
in the Denver metro area. The rules pub-
lished by the Supreme Court of Col-
orado, Office of the Chief Justice, relate
only to business disputes, but include
business v. consumer disputes. They in-
clude professional malpractice actions,
except for medical malpractice, which
were specifically excluded, even though
some of the provisions in the rules were
specifically designed to address per-
ceived expert abuses in those types of
cases. An early assessment of the Pilot re-
ported in the October 4, 2012 Prawfs-
Blawg is that discovery has become more
proportional, which was a specific goal
of the Pilot.

Proportionality is specifically men-
tioned in Pilot Project Rule (PPR) 1.3;
however the costs of experts are not
specifically addressed. The Colorado
Pilot does limit the parties to one expert
per topic per side, but that will not ad-
dress the issue of needing an expert for a
very small case.

The Pilot Project Rules state that
expert opinions will be provided via a
written report in a required format and
that “The substance of each expert’s di-
rect testimony shall be fully addressed in
the expert’s report. Any then-existing
trial exhibits are due with the report, as
is an accounting of all time spent on the
case. Experts shall be limited to testifying
on direct examination about matters dis-
closed in reasonable detail in their writ-
ten reports.” The Pilot Project Rules also
state that there will be no expert deposi-
tions. However, the expert’s file must be
voluntarily produced at the time the wit-
ness is disclosed; the file content to be
produced is defined and, as with the
Federal Rules, report drafts do not need
to be produced.

An unusual feature of the Col-
orado Pilot is that the same judge will be
assigned to the case until final resolution;
the consistency and institutional knowl-
edge gained by this would appear to be
beneficial. An even more unusual feature
is that each and every paragraph must be
initialed by the expert; this appears to
add cost without benefit.

The directive adopting the Col-
orado Pilot and issuing the related Rules
is at http://bit.ly/ZPurJw.

Colorado already has in place a
rule that attempts to address approxi-
mately the lowest tier of the new Utah
rules. This rule, Rule 16.1, was intended
to benefit litigants where the amounts at
issue were below $100,000.  Based on the
assessment of this rule done by IAALS,
it appears that  attorneys were using the
process only when bringing suit against
defaulting or pro se defendants and were
unlikely to use the process when there
were going to be disputed issues. It also
appears that the courts did not expedite
these cases. While this Rule may benefit
some litigants, it appears that it did not
achieve its intended objectives.6

Continued on next page
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Iowa
A task force to look at a possible Pilot is
in place in Iowa.

Massachusetts
A Pilot is in place in Massachusetts that
is similar to Colorado’s, limiting discov-
ery and providing litigant access to
judges in business disputes.

Minnesota
There is also a task force in place looking
at a possible Pilot in Minnesota.

Oregon
In Oregon, there is no expert discovery;
that means that no expert report or ex-
pert deposition is allowed. As a result,
the opposing side may not know if you
have an expert or who that expert is or
what opinions will be given until and
unless there is a trial. Of course, during
the course of discovery it is possible that
the expert may become known, but it is
not required. The attorneys in Oregon
are used to this, but do find it challeng-
ing to prepare for cross-examining the
opposing expert and to provide the fact
testimony necessary to undermine ex-
pert assumptions.

Utah
In November 2011, after four years of re-
search, negotiation and drafting, Utah
passed a comprehensive new set of Rules
of Civil Procedures, with major changes
made to the discovery rules, which had
been based on the Federal Rules. The
most unusual change, apparently based
on frustration with perceived excessive
and abusive discovery under the Federal
Rules, is that discovery is prohibited un-
less the rules or judge say otherwise. This
is in contrast to the Federal Rules, which
allow discovery unless it is specifically
prohibited under the rules. The parties
select one of three tiers of discovery at
the beginning of the case, and each tier
has specific levels of standard recovery.
The levels are tied to the right to recover
($50,000 or less for Tier 1 and above
$300,000 for Tier 3).

Looking overseas

France, Germany and Italy
In all three countries, single experts are
chosen by the court to represent both

parties. In U.S. courts, it is not uncom-
mon for joint experts to be retained in
marital cases, but the author is not other-
wise aware of the routine use of joint ex-
perts.

England and Wales
In these parts of Great Britain, it is com-
mon for parties to retain their own ex-
perts, but the Civil Procedure Rules do
not permit expert depositions. They do,
however, provide for direct discussion
between experts in order to identify ex-
pert issues and discuss areas of agree-
ment and disagreement.

eFFiciency anD reLateD
Litigation cost 
reDuctions
The intended efficiencies in all of the
above efforts can be grouped into the fol-
lowing categories:
• Costs expended pre-trial are proportional

to the amounts in dispute.
The concept of proportionality can be
seen clearly in the new Utah rules. It is
also becoming very important in discov-
ery of electronically stored information,
in addition to considering case size in tai-
loring discovery and case management.
• Discovery is defined early in the case.
Discovery may be managed mechani-
cally by the size of the case, or it may be
managed through discovery manage-
ment orders to be effective in terms of the
issues. 
• Claims and disputes are identified and fo-

cused early in the case.
This generally involves expanded in-
volvement of the judge or magistrate as
an essential ingredient. This assessment
allows both of the two previous points to
be executed effectively.
• Case scheduling is defined early in the

case.
In some of the Pilots, there are defined
time frames that the courts are encour-
aged to abide by; in others there is more
flexibility.
• Expert costs are scaled back in a variety of

ways.
Expert costs are scaled back directly
when depositions and/or expert reports
are eliminated. They are scaled back in-
directly, and potentially in a more mean-
ingful way, by the early definition and
organization of the case.

cost reDuctions 
reLating to experts
Not all of the hoped-for efficiencies di-
rectly relate to expert services, but most
relate at least indirectly. However, from
a perception point of view, in a survey of
judges and trial lawyers7 about the cost
of litigation, expert witness costs were
identified by the survey respondents as
material to the high cost of litigation.
These expert witness costs include
amounts paid directly to the expert, and
related necessary costs (discovery of rel-
evant information, discovery disputes
and management, attendance of counsel
at depositions, reporting [video becom-
ing more common] and transcription
costs, and travel costs) are counted as
part of expert witness costs. It is worth
noting that the surveys did not discrimi-
nate based on engagement size; how-
ever, in the author’s experience,
expert-related expenses are much more
likely to impair the prosecution or de-
fense of smaller cases or cases where one
of the parties is at an economic disadvan-
tage. In at least some situations, if there
are no liability or damages experts avail-
able at a fee that is proportionate to the
claim, it may not be possible to prosecute
the case.

The expert witness costs cited in
the survey increase when important in-
formation is either not requested with
other documents or it is not requested in
useful formats. This can happen when
experts do not have input into what is re-
quested and its format prior to discovery
cutoff deadlines. The discovery process
then becomes more expensive due to the
need to try to get important information
post discovery cutoff, or the experts are
forced to take extra steps, sometimes ex-
tensive and therefore very expensive
extra steps, in order to access that impor-
tant information that was either not re-
quested or requested in a not easily used
format. These costs can be managed by
educating counsel or involving financial
experts early in the case. There is, how-
ever, significant resistance to hiring ex-
perts early. Many attorneys think
assistance at the discovery level means
full-blown involvement and the avail-
ability of all evidence, rather than early
involvement limited to assessing the
type of information needed and its for-
Continued on next page
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mat. An experienced expert will be able
to do that in most situations at a reason-
able cost. It is also possible to focus an ex-
pert on settlement and get the benefit of
settlement models or critiques to add
comfort to possible settlement amounts.
However, the client and attorney fre-
quently believe that the case will settle,
and if it does, that will certainly reduce
expert costs. If it doesn’t, then a mad
dash to prepare the report will likely not
be efficient.

In using proportionality as a cost
reduction solution, financial experts will
face problems in certain situations.8 For
instance, certified public accountants
(CPAs) will be in violation of very spe-
cific valuation standards (Statement on
Standards for Valuation Services No. 1)
if they do not perform all the required
steps. With accounting- and finance-re-
lated testimony, there are expectations of
accuracy that may not be possible to
achieve within the time and discovery
limits. Failing to meet these expectations
may result in opportunities for cross-ex-
amination and may impair the CPA’s
reputation. It is also worth noting that it
can be very difficult to next to impossible
to prepare a reasonable accounting with-
out having the records and reconstruct-
ing them, and that big numbers and little
numbers are comingled and difficult to
address separately. It is also common
that the smaller the business, the worse
the business records, making the time
needed inversely related to the size of the
case.

There is one area where efforts to
increase efficiency have had significant
staying power. In many jurisdictions, di-
vorcing couples are strongly encouraged
to use a joint valuation expert in an effort
to increase efficiency. While this may be
effective for smaller cases in Colorado,
for estates of any size, this usually means
that the parties hire their own valuation
experts to evaluate what the joint expert
is doing. When that happens, it is ap-
pears unlikely that the use of a joint ex-
pert has resulted in a saving to the
parties. Note: This may not be the case in
all jurisdictions. Other difficulties can
arise if, when a joint expert is retained,
the joint expert has relationships with
counsel for both parties. This is a difficult
position in which to be. For that reason,
and the potential to be treated with hos-

tility by one spouse or the other (and po-
tentially the court), it is also a role that
many valuation experts dislike, some
going so far as to refuse to serve as joint
experts.

concLusion
A variety of sincere well-thought-out ef-
forts have been and are being made to re-
duce litigation costs and delays. Some of
these are working; some of them are hav-
ing unintended consequences. Assess-
ments of the various programs are
starting to come in and some Pilots are
expanding or converting to standing
rules. In all these situations, the expert
along with the attorney needs to be
aware of these new local rules.9 They
also need to be aware that if they haven’t
seen a Pilot or effort to change the rules
yet, they may well do so soon. In October
2012, IAALS, along with the American
Board of Trial Advocates and the Na-
tional Center for State Courts, published
A Return to Trials: Implementing Effective
Short, Summary, and Expedited Civil Action
Programs10 as a model and guide for local
and national jurisdictions wanting to im-
plement reform programs. It also may be
as useful to remove provisions that had
unintended negative consequences as it
will be to expand the provisions that are
having a positive impact on efficiency.
Promoting model rules that combine the
most effective procedures may be the
best strategy for implementing the most
effective strategies.

1 The Forensic and Valuation Services survey was adminis-

tered in January and February of 2012 by IAALS and the

AICPA FVS Executive Committee to members of the AICPA

Forensic and Valuation Services Section.
2 Rules 16, 26, 33, 34, 37 and 45.
3 Rule 26.
4 The Civil Rules Advisory Committee has proposed amend-

ments to the Federal Rules of Civil Procedure to address

proportionality, preservation, and spoliation problems asso-

ciated with today’s swiftly evolving technology.
5 In cases where accounting and related analysis is done

using proprietary or industry-specific programs, additional

negotiations will be required during the electronic production

negotiations in order to ensure efficient access to that data.
6 The complete evaluation of the implementation of this rule

is summarized in Measuring Rule 16.1: Colorado’s Simpli-

fied Civil Procedure Experiment published by IAALS at

http://bit.ly/Yu3JSj.
7 The Federal Judicial Center (FJC) surveyed judges on ex-

pert witnesses in 1991 and again in 1998, with a follow-up

survey of attorneys in 1999. The FJC issued a report in 2002

synthesizing judges’ and attorneys’ perspectives on experts

from these surveys. The FJC surveys also provide a com-

parative perspective on the changing practices regarding

expert evidence in light of Daubert-related cases decided in

the 1990s. The FJC also administered a national survey of

attorneys in federal civil cases in 1997. This study focused

on the broad issues of disclosure and discovery, but included

questions on expert disclosure and discovery.
8 For a summary on the application of proportionality guide-

lines, see http://bit.ly/YdoItb.
9 Experts may also want to provide feedback to any local com-

mittees. Experts are generally not included in surveys about

the pilot project results, or for that matter the typical process

surveys sent to parties and counsel after cases are tried.
10 See http://bit.ly/YbAGXw .
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